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STATEMENT OF JURISDICTION



Respondent accepts Appd lant=sjurisdictiond Satementt.

STATEMENT OF FACTS



Appdlant:s Statement of Facts does not farly or concisdy dete the facts Hence, Respondent
submits her own statement of facts

Statement of the Case. On October 26, 2000 a purported AJudgment and Order@
[emphasis added] was entered by a hearing officar/attorney employed by the Department of Sodd Sarvices
purporting to order Respondent to pay child support and maintain hedth insurance. (LF 9-14). Theregfter
pursuant to sad purported AJudgment and Order(l, on or about November 6, 2000 the Director of the
Divison of Child Support Enforcement (DCSE) issued an Alncome Withhalding Orderf) directing
Respondent=s employer to pay to the Family Support Center from Respondent:s income accruing child
support of $343 per month plus $85.75 per month on dleged Aarrearaged). (LF 15-17)

Theredfter on November 13, 2000, Respondent filed a 2 Count Petition in the Circuit Court of
Greene County. Count | sought judicid review of the adminidrative child support order based upon 14
grounds, induding acomplant thet Section 454.490 RSMo. was uncondtitutiona because the purported
AJudgment and Order was not Sgned by a person sdlected for office in accordance with * * * Article
V of the gate conditution.; Count 11 sought atemporary restraining order, apreiminary injunction and a
permanent injunction againg the Director and employees of DCSE because the income withholding order
was an atempt to enforce an unconditutiond datute. (LF 5-17)

A TRO and Natice of Hearing for a prdiminary injunction were issued by Circuit Judge Miles
Sweeney on the same day the petition was filed, enjoining enforcement of DCSEs Income Withholding
Order because the so-cdled AJudgment and Order gopear to be entered pursuant to a facidly and
patently unconditutiond atute, to-wit: 454.490 RSMo.. (LF34). Theresfter on December 18, 2000

pursuant to the Stipulation of Respondent and DCSE (LF 40-41), aAStay [of Enforcement] Order@ was
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entered by Circuit Judge Don Burrdl. (LF42) In his subssquent Judgment, Judge Don Burrdl interpreted
sad Stay Order to be Aan order daying enforcement of the >judgment: until the case could be decided on
the meritsg (LF 113)

On December 22, 2000 Respondent filed a Mation for Summeary Judgment itemizing four
undisputed materid facts (LF 43-44) No response pursuant to Rule 74.04(c)(2) was ever filed by DCSE
or the Attorney Gengrd. Ingtead DCSE filed an AObjectionf) daming thet summary judgment wasimproper
under Section 454.475 and under Chapter 536 RSMo. (LF 103-106) Later the Attorney Generd filed
ASuggestionsl arguing that Section 454.490 RSMo. was congtitutiondl. (LF 107-110)

Theredfter on February 27, 2001 Circuit Judge Don Burrdl filed an AOrder@ holding Section
454.490 uncongtitutiond and decread the Judgment and Order of the DCSE heating dffioer Avoid ab initio
and shdl have no legd effecti (LF-3) Said Order was appeded and the apped was subsequently
dismissed by this Court at 62 SW.3d 58 (Mo. banc 2001).

Theredfter on January 10, 2002, the Circuit Court entered a Judgment generdly condgent with its
prior Order. (LF 112-115). Sad Judgment set asde DCSEs purported AJudgment and Order) because
it was nat dgned by an Artide V judge and vecated same as Avaid ab initiof. Sad Judgment dso
enjoined DCSE from enforang itsincome withholding order. Theredfter on April 15, 2002 dter recaiving
goedid parmisson, the Attorney Generd filed aNatice of Apped. (LF 118, 124)

Statement of Facts. Respondent-s Mation for Summary Judgment itemized in numbered
paragrgphs pursuant to Rule 74.04(c)(1) the falowing materid fects

1. A so-cdled Adudgment and Orderfl has been entered by the Department
purportedly on October 26, 2000 purporting to order Respondent/Plaintiff to pay child
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support and maintain hedth insurance. A copy of said Judgment and Order is atached to
the Petition as[LF 9-14].
2. Pursuant to sad purported Adudgment and Order@l, on or about Novermnber 6,
2000 the Director of the Divison of Child Support Enforcement issued an Aincome
Withholding Orderfl, a copy of which is attached hereto and incorporated herein as [LF
15-17].
3. Sad Income Withholding Order was directed to Plaintiff=s employer (see[LF
15-17] and verified Application for Temporary Restraining Order) [LF 18-33).
4. The above-described Adudgment and Order was not Sgned by an Artide vV
judge. (Seesaid Judgment).
No timely response to said numbered paragraphs was ever filed by DCSE or the Attorney Generd. (LF)
POINT RELIED ON
THE TRIAL COURT DID NOT ERR IN DECLARING DCSE-S PURPORTED
ADMINISTRATIVE AJUDGMENT AND ORDERf§ HEREIN-BELOW VOID AND
"454.490 RSMO. UNCONSTITUTIONAL BECAUSE THE SAID AJUDGMENT AND
ORDER@ AND THE SAID "454490 RSMO. VIOLATED ARTICLE V OF THE
MISSOURI CONSTITUTION IN THAT SAID AJUDGMENT AND ORDER@ WASNOT
EXECUTED BY A PERSON SELECTED FOR OFFICE IN ACCORDANCE WITH AND
AUTHORIZED TO EXERCISE JUDICIAL POWER UNDER SAID ARTICLEV AND IN
THAT SAID "454.490 RSMO. AUTHORIZED THE USE OF POST-JUDGMENT

ENFORCEMENT REMEDIESFOR A AJUDGMENT AND ORDERfE WHICH WASNOT
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EXECUTED BY A PERSON SELECTED FOR OFFICE IN ACCORDANCE WITH AND
AUTHORIZED TO EXERCISE JUDICIAL POWER UNDER SAID ARTICLE V.

ArtideV, saction 1 of the Missouri State Condtitution

Say v. Say, 965 SW.2d 845 (Mo.banc 1998)

Chastain v. Chastain, 932 SW.2d 396 (Mo.banc 1996)

Fowler v. Fowler, 984 SW.2d 508 (Mo.banc 1999)

Transit Cas. Co. v. Certain Underwriters, 995 SW.2d 32 (Mo.App. 1999)

Section 454.490 RSMo.

Section 454.475, RSMo. (Supp. 1999)

ARGUMENT

THE TRIAL COURT DID NOT ERR IN DECLARING DCSE-S PURPORTED
ADMINISTRATIVE AJUDGMENT AND ORDERf§ HEREIN-BELOW VOID AND
"454.490 RSMO. UNCONSTITUTIONAL BECAUSE THE SAID AJUDGMENT AND
ORDERf@ AND THE SAID "454.490 RSMO. VIOLATED ARTICLE V OF THE
MISSOURI CONSTITUTION IN THAT SAID AJUDGMENT AND ORDER@ WASNOT
EXECUTED BY A PERSON SELECTED FOR OFFICE IN ACCORDANCE WITH AND
AUTHORIZED TO EXERCISE JUDICIAL POWER UNDER SAID ARTICLEV AND IN
THAT SAID "454490 RSMO. AUTHORIZED THE USE OF POST-JUDGMENT
ENFORCEMENT REMEDIESFOR A AJUDGMENT AND ORDERf WHICH WASNOT
EXECUTED BY A PERSON SELECTED FOR OFFICE IN ACCORDANCE WITH AND

AUTHORIZED TO EXERCISE JUDICIAL POWER UNDER SAID ARTICLE V.



Regarding theAJudgment and Order § AArtideV, Section 1 of the Sate condtitution vests
thejudidd power of thisdatein* * * courts* * * composed of judges@  Say v. Say, 965 SW.2d 845
(Mo.banc 1998). To conditute aAjudgmeant(l, apurported judgment must be Sgned by Aa person sdected
for office in accordance with and authorized to exerdse judidd power by atideV of the date conditutiorf.

Say, supra. A purported judgment whichisnat sgned by ajudgeisanulity. Say, supra, (Hogen,
et d. concurring.), Fowler v. Fowler, 984 SW.2d 508 (Mo.banc 1999). The foregoing rules are not
limited to purported judgments entered by family court commissones Seee.g., Transit Cas. Co. v.
Certain Underwriters, 995 SW.2d 32 (Mo.App. 1999) which voids aruling by a court-gppointed
meder. Seedso, Chastain v. Chastain, 932 SW.2d 396 (Mo.banc 1996) which holds adminidretive
child support modifications are uncondtitutiond when entered without explicit judicid approval.

In the indant case the purported Adudgment and Orderf) was not entered by ajudge but insteed was
sgned by a AHearing Officer who is a licensed Missouri atorney employed by the State of Missouri,
Depatment of Sodd Sarvices, Divison of Legd Services and properly designated by the Director of the
Depatment of Sodid Sarvices to conduct child support adminidrative hearings and render written
judgments. Section 454.475, RSMo. (Supp. 1999).0 (See the Adudgment and Order() at LF 12-13,
emphadsadded) Under the foregoing authorities, said purported Adudgment and Orderfl is null and vaid
and thetrid courts halding below o dedaing, must be affirmed.

Regarding = 454.490. ATheauthority thet the constitution places exclusively in the
judicial department hasat least two components B judicid review and the power of courts to
decide issues and pronounce and enfor ce judgments) Chastain v. Chastain, 932 SW.2d 396

(Mo.banc 1996--emphadis added). Section 454.490 RSMo. provides that A[ujpon docketing, the
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[adminidrative child support] order shdll have dl the force, effect and attributes of a docketed order or
decree of the drcuit court, induding, but not limited to, lien effect and enforceghility by supplementary
proceedings, contempt of court, execution, and garishment.§ Said datute in effect therefore, authorizes
the entering of an enforcegble child support judgment by an adminigrative hearings officer ingead of an
atideV judge Further, said datute avards DCSE the power to enforce said purported judgment, giving
it a power granted by the conditution exdusvey to the judicdd branch. Sad daute is therefore
uncondtitutional under Slay, supra and Chastain, supra. Asaresult, the decison of the trid court

bdow s0 halding, must be afirmed.

CONCLUSON

For the foregoing reasons, the halding of thetrid court should be affirmed.

Respectfully submitted,

Robeat M. Sveere, Missouri Bar#t 29643

Attorney for Respondent Sherry Staeden (Ladleg)
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